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Age is a Consideration in
Catastrophic Decisions

n Caswell v. Spencer, 280 Ga. App. 141, 663 S.E.2d 449 (2006), an

administrative law judge (ALJ) disagreed with a State Board administrative

decision finding the Claimant’s injuries catastrophic. On appeal to the
Appellate Division, the ALJ’s decision was adopted. The superior court then
remanded the case to the State Board for reconsideration, finding that the 62-
year-old Claimant’s age was not considered as a factor in reaching the decision
to deny a catastrophic designation.

The Georgia Court of Appeals granted discretionary appeal and
reversed the superior court, finding that the ALJ did consider the issue of age,
such that the superior court erred in remanding the case on that issue. At the
hearing before the ALJ, a rehabilitation counselor testified that a 62-year-old
is not capable of easily learning new skills. The ALJ expressly rejected this
testimony, as it was not based on any medical or psychological evidence.
Rather, the counselor’s opinion was apparently based only on Social Security
standards, which were never entered into evidence. The ALJ also disagreed
with the initial administrative decision that a “62-year-old is inherently unable
to adapt to the demands” of light duty work. Rather, the ALJ was persuaded
by testimony of a vocational specialist regarding new research that shows that
many people of retirement age are going back to work, such that people at any
age can learn new skills. This vocational specialist found approximately four
million jobs in the national economy that the Claimant could perform.

Ultimately, the Court of Appeals acknowledged that age as well as
education, work experience, and physical ability are all factors that should be
considered in evaluating whether jobs exist for which the employee is qualified.
The Court found that the ALJ properly considered the Claimant’s age in
reaching the decision to deny a catastrophic designation. Therefore, the
superior court erred in remanding the case for reconsideration on that issue.
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Untimely Credit Request Barred

Forever

n Vought Aircraft Industries, Inc. v. Faulds, 281 Ga.
IApp. 338, 636 S.E.2d 75 (2006), the Court of
Appeals held that the Employer's request for a
creditunder O.C.G.A. §34-9-243 was barred by the doctrine
of res judicata, as codified by O.C.G.A. §9-12-40. In 2002,
an ALJ found the Claimant’s accident compensable under
the Workers’ Compensation Actand awarded TTD benefits.
On the date of the hearing, the employer requested a credit,
under O.C.G.A. §34-9-243, for disability benefits. The ALJ
denied the employer’s request to go forward with thatissue,
as it was not raised more than ten days prior to the hearing,
as required by Board Rule 243. The employer did not
appeal the ALJ’s decision.

In March 2003, the State Board designated the
injury as catastrophic. Two years later, the employer
requested a hearing seeking a change in condition, a
redesignation of the Claimant’s injury, and consideration of
its request for a credit. A second ALJ denied the change in
condition, declined to redesignate the injury, and ruled that
res judicata barred the claim for the credit. Surprisingly, the
Appellate Division reversed, finding that the doctrine of res
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judicata did not apply. The superior court then reversed the
portion of the Appellate Division’s award on the issue of res
Judicata.

The Court of Appeals granted discretionary review.
It affirmed the superior court’s finding that res judicata
barred the claim for a credit, noting thatunder O.C.G.A. §9-
12-40, “a judgment of a court of competent jurisdiction shall
be conclusive between the same parties and their privies as
to all matters put in issue or which under the rules of law
might have been put in issue in the cause wherein the
judgment was rendered until the judgment is reversed or
set aside.” The Court cited to an abundance of case law
standing for the proposition that “when the credit issue is
not timely raised prior to the original hearing, a future
attempt to raise the issue after the initial award has been
rendered is barred by res judicata.” The Court noted that
more than a year had passed between the date of accident
and the original hearing. The Court also pointed out that
the employer knew that the Claimant would be entitled to
disability benefits, as same commenced and continued for
twenty weeks from the date the Claimant went on
medical leave. Accordingly, the Court affirmed the
superior court’s finding that because the employer untimely
raised the credit issue, it was barred by res judicata.

Suicide Held Compensable Under Workers’ Compensation

was compensable under the Workers’ Compensation Act. In Bayer Corporation, et al. v. Lassiter, et al.

O n November 9, 2006 the Georgia Courtof Appeals held that a suicide resulting from a work-related injury
(Case No. AO6A0908), the employee was involved in an automobile accident while in the course and

scope of his employment. The accident caused the employee to develop a constantringing in his ears. His treating
physicians diagnosed post-traumatic tinnitis. Apparently, the ringing was so loud that the employee would go outside
and turn on his leaf blower just to drown out the ringing. After almost two years of the constant ringing, the employee
shot himself with his rifle.

In general, intentionally self-inflicted injuries are excluded under the Act pursuantto OCGA § 34-9-17 (a). However,
the Court of Appeals has recognized that the law does not preclude compensation where the suicide is proximately caused
by the work-related injury. In other words, when the employee’s injury causes such severe pain and despair, according to
the Court of Appeals, as to drive the person to suicide, then a death claim arises under the Act.

In the Bayer case, the ALJ, the Board, and the superior court all found that the work-related injury was the
proximate cause of the employee’s suicide. The Court of Appeals agreed, affirming the superior court’s ruling.
Although the employer made an effort to incorporate several tort defenses in its defense of the workers’ compensation
claim, the Court of Appeals rejected them. For example, the Court held thatwhether the suicide was an unforeseeable
intervening cause would have no bearing on whether the employee’s death was compensable under the Workers’
Compensation Act. The Court also rejected Bayer’s defense that the Court’s use of the term “proximate cause” was
in error. The Court held that with proximate cause, the threshold question is whether the tinnitis (rather than the
suicide) proximately resulted from the accident. Thereafter, the testis whether the emotional and physical effects of
the tinnitis caused the employee to be so "devoid of his normal judgment that his conduct in taking his life could not
be viewed as intentional under OCGA § 34-9-17 (a).” The lower courts answered these questions in the affirmative,
and the Court of Appeals held that the evidence was sufficient to support their conclusions.
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Lessee Entitled to Workers’
Compensation Benefits

636 S.E.2d 159 (2006), the Claimant began

waiting tables in a diner owned by her mother
and stepfather. Approximately one month later, the
stepfather leased the diner to the Claimant and her
mother on a monthly basis for a term of six months. The
Claimantand her mother were responsible for the diner’s
upkeep, taxes, and expenses. In addition, they had the
option of renewing the lease at its expiration. The
Claimant’s responsibilities changed somewhat although
she continued to occasionally wait tables.

In CypressIns. Co. v. Duncan, 281 Ga. App. 469,

In October 2003, the Claimant slipped off a
ladder and injured both knees. Shortly thereafter, the
Claimantbegan receiving temporary total disability (TTD)
benefits. However, in April 2004, the insurer
controverted the claim based upon newly discovered
evidence, namely the discovery of the leasing
agreement. As a result, the insurer suspended benefits,
alleging that the Claimant was not an employee of the
diner but was instead an owner and thus was not entitled
to workers’ compensation benefits under Georgia law.
The Claimant quit working at the diner in April 2004 and
filed a claim for workers’ compensation benefits.

At the hearing, the Claimant and her mother
testified that the intention of the lease was to make the
Claimant a co-manager, not a co-owner. The Claimant
further testified that she did not make an agreement to
share in the diner's profits. However, her mother testified
that they were to split the profits at the end of the lease, but
that there were no profits left over. The Claimant's mother
also testified that she did not intend to transfer ownership to
the Claimant before she retired. In addition, evidence was
presented that showed that the diner's bank account
remained in the stepfather's name and that the diner’s tax
information remained the same. Therefore, the ALJ found
that the evidence showed that the Claimant was an
employee and was thus entitled to benefits.

Nonetheless, based upon testimony of a private
investigator, the ALJ further found that the Claimant had
undergone a change in condition for the better in December
2003, because she resumed working in the diner on an
occasional basis such that a suspension in benefits was
appropriate. However, the ALJ found that the Claimant was
entitled to permanent partial disability (PPD) benefits based
upon an impairment rating, but that the insurance company
could offset same due to an overpayment of TTD from
December 2003 until April 2004. The ALJ’s decision was
adopted by the Board and affirmed by the superior court.
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The insurer appealed, arguing that the ALJ’s finding
that the Claimant was an employee and not an owner was
made in error. The Court of Appeals examined the definition
of a partnership found at O.C.G.A. §14-8-6(a), which
provides that a partner-ship is “an association of two or more
persons to carry on as co-owners a business for profit...” In
addition, “the true test to determine whether a partnership
has been created is the intention of the parties.” In this
regard, the Court examined the evidence presented to the
ALJ and concluded that there was some evidence
supporting the ALJ’s decision that the Claimant was an
employee. As such, she was entitted to workers’
compensation benefits.

The insurer also alleged that the Board had
committed error by not ruling on its fraud claim. In this
regard, the insurer contended that the Claimant had lied
under oath by testifying that she had not gone back to work
in December 2003, as had been observed by the
investigator. The Court held that the ALJ had “implicitly
rejected” the insurer’s fraud claim by ruling that the
Claimant had undergone a change in condition for the
better as of December 2003 and by allowing the insurer to
take a credit against PPD benefits due based upon the TTD
benefits she received while being capable of working.

As to the ALJ’s award of PPD benefits, the Court
reviewed the record of the hearing and determined that this
issue was not raised by either the insurer or the Claimant
but that the ALJ simply made this ruling on his own. In this
regard, the Court stated: “Under the Workers’
Compensation Act the employer is entitled to notice and an
opportunity to be heard prior to being required to pay
benefits.” As such, the Court reversed the award of PPD
and remanded the case with the direction that a hearing be
held on the PPD issue alone.

Court Interprets 1995 Definition
of Catastrophic Injury

n Rite-Aid Corp. v. Davis, 280 Ga. App. 522, 634
IS.E.2d 480 (2006), the Court of Appeals reviewed
the 1997 statutory changes to the definition of
catastrophic injury under O.C.G.A. § 34-9-200.1. In Davis,
the Claimant sustained a compen-sable injury on May 31,
1996 for which she received all appropriate workers’
compensation benefits. In May 2004, the Board held a
hearing on the issue of a catastrophic designation. The ALJ
found that the Claimant’s injuries were catastrophic under
the 1995 version of the definition. In the 1995 version, a
claimant could meet her burden of proving that the injury
was catastrophic by proving that she sustained an injury
“that prevents the employee from being able to perform his
or her prior work or any work available in substantial
numbers in the national economy.”
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The Appellate Division of the State Board reversed
the ALJ, convinced by the Employer's argument that the
legislature intended for the employee to prove that she
could not perform her prior work and was not capable of
performing work available in substantial numbers in the
national economy. The Employer argued that the
legislature amended the 1995 version in 1997, the first
available opportunity, at which time it replaced the word “or”
with the word “and.” The Employer argued that the 1995
version containing the word “or” was a typographical error.

The superior courtreversed the Appellate Division,
and the Court of Appeals affirmed the reversal. The Court
of Appeals discussed the process for statutory interpretation
at length, stating that “if the words of a statute . . . are plain
and capable of having but one meaning, and do not
produce any absurd, impractical, or contradictory results,
then this Court is bound to follow the meaning of those
words.” Using this rationale, the Court held that it was not
absurd to classify the injury as catastrophic if the employee
has shown that she cannot perform her prior work.
Moreover, the Court was not convinced that the reason for
the 1997 change was to correct a typographical error, as
the Employer tendered no supporting evidence to this
effect. Accordingly, the Court of Appeals affirmed the
superior court’s reversal, thereby reinstating the findings of
the ALJ that the Claimant’s injury was catastrophic under
the 1995 version.

Claimant Must Present to Treat-
ing Physician When Requested by
Employer

281 Ga.App. 442, 636 S.E.2d 133 (2006), the

Claimant sustained a work-related knee injury in
2001 for which income benefits were commenced.
Following same, the Claimant began treating with Dr.
Herndon. The Claimant continued to receive medical
treatment until Dr. Herndon stated that he had nothing else
to offer the Claimant other than a knee replacement. As a
result, the Claimant quit seeing Dr. Herndon but continued
to receive income benefits.

In Goswick v. Murray County Board of Education,

Following a lengthy absence in medical treatment,
the employer requested that the Claimant return to Dr.
Herndon for evaluation of his current status. However, the
Claimant refused. In so doing, the Claimant argued that
0O.C.G.A. § 34-9-202(a) did not require him to return to his
authorized treating physician. As a result, the Employer filed
a motion with the State Board of W orkers' Compensation to
compel the Claimant to present for an examination. A
hearing was held on the issue, and the ALJ ruled that the
Claimant’s refusal was unjustified, ordering him to return to
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Dr. Herndon pursuantto O.C.G.A. § 34-9-202. However, the
Claimant did not comply with the ALJ’s order. The Employer
then moved to have the Claimant's income benefits
suspended pursuant to O.C.G.A. § 34-9-202(c) and also
sought attorney’s fees. The ALJ found that the Claimant’s
refusal was unjustified, ordered that income benefits be
suspended until he underwent the medical examination, and
awarded attorney fees in favor of the employer.

The decision was affirmed by the Board and a
hearing was held before the superior court. The superior
court did not enter a decision within 20 days and, thus, the
Board’s decision was affrmed by operation of law. The
Claimant then appealed to the Georgia Court of Appeals.

The Court of Appeals examined the language of
0.C.G.A. § 34-9-202(a), which states: “After an injury and
as long as he claims compensation, the employee, if so
requested by his employer, shall submit himself to
examination, at reasonable times and places, by a duly
qualified physician or surgeon designated and paid by the
employee or board.” The Claimant argued that exams
under this statute were to be performed by “independent
physicians” and not by the authorized treating physician. In
support of this contention, the Claimant relied on O.C.G.A.
§ 34-9-202(b), which gives a Claimant the right to have a
“duly qualified physician” (which would include his treating
physician) paid for by him present at the examination.
Thus, the Claimant argued that the physician under
0.C.G.A. § 34-9-202(a) must be “independent” so that he
could have his treating physician present at the exam. The
Court of Appeals disagreed, stating the Claimant’s
argument actually proved the opposite point. Thatis, if the
language “duly qualified physician” in 202(b) includes a
treating physician, then the same language in 202(a)
includes a treating physician.

The Claimantmade other arguments to support his
contention. However, in the end, the Court of Appeals held
that the “plain language of O.C.G.A. § 34-9-202 authorized
the employer to require [the claimant] to undergo an exam
by Dr. Herndon and thus authorized the ALJ to order [the
claimant] to submit to such an examination.” In addition,
the Court indicated that both O.C.G.A. §§ 34-9-202 and 34-
9-200(c) support the suspension of income benefits if a
claimant refuses to be examined by his authorized treating
physician.

In summary, an employer has the right to require
a Claimant to present to a physician, including the
authorized treating physician, as long as the Claimant is
receiving compensation. In this regard, the employer may
move the Board to order same and may seek to have
income benefits suspended so long as the Claimantrefuses
to undergo the requested examination.
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Supreme Court Affirms Footstar

Inc. v. Stevens, 275 Ga. App. 329 (2005), a case discussed in our firm’s March 2006 W orkers’ Compensation

Update. This case involves a woman who was injured on the job in 1999 while Travelers provided workers’
compensation coverage for her employer. She continued working and received medical benefits only. Liberty Mutual
became the workers’ compensation carrier for the employer in 2001, and at that point, Travelers sought a ruling that the
Claimant had suffered a fictional new injury (thus seeking a shift in coverage to Liberty Mutual). The ALJ ruled, however,
that the Claimant had not suffered a fictional new injury.

O n November 20, 2006 a divided Georgia Supreme Court affirmed the Court of Appeals’ decision in Footstar

In January 2002, the Claimant became disabled from work. The ALJ issued another award, concluding that the
Claimant could not have undergone a change in condition, since income benefits had never been paid, and that therefore,
a fictional new accident occurred on January 5, 2002, the date that the Claimant was disabled from work. Liberty Mutual
was thus responsible forincome benefits (as well as for any medical benefits after January 5,2002). The Appellate Division
reversed, holding that the ALJ’s 2001 award denying Travelers’ contention of a new injury was an award that established
a compensable injury. The Appellate Division then concluded that the Claimant had suffered a change in a condition, not
a new injury, and that Travelers remained responsible for the injury. The superior court affirmed the Appellate Division, and
the Court of Appeals affirmed the superior court. The Court of Appeals agreed with the Appellate Division’s decision that
the initial insurance carrier, Travelers, was responsible for providing benefits. The Court held that the application of the
change in condition statute is not limited to cases where income benefits have been awarded from the outset. Rather, it
can apply in cases where only medical benefits are awarded, as long as the employee’s status has been “established by
award or otherwise.” In this case, the Court agreed, the ALJ’s 2001 ruling established the employee’s status.

Now that the Supreme Court has affirmed the Court of Appeals, we shall have to see how the decision affects, from
a practical standpoint, the day to day handling of workers’ compensation claims. As noted in our earlier newsletter, the ultimate
reach of this case is unclear, because the facts were unusual. There is no question, however, that this decision departs from

the established notion that there can be no change in condition without the previous payment of income benefits.

Standard of Review Creates
Uphill Battle for Employer

n August 29, 2006, the Georgia Court of
OAppeals decided the case Korner v.
Education Management Corporation, et al.,

281 Ga. App. 322,635 SE.2d 892 (2006). In Korner, the
Claimant had a B.A. and a Master’'s Degree in social
work with a specialization in clinical social work. She had
extensive experience in the public and private sectors
prior to going to work for EMC. W hile employed at EMC,
she was attacked by a student and experienced physical
injuries (which quickly healed) and post-traumatic stress
disorder. EMC maintained that there was appropriate
work available for the Claimant and thus requested a
hearing. At the hearing, EMC called one witness, a
rehabilitation counselor, to testify regarding the
availability of suitable jobs. The counselor had prepared
a market survey using pages from the Claimant’'s
deposition and notes from a conversation with EMC’s
lawyer. The counselor identified ten different jobs that
the Claimant was capable of performing. Many of these

jobs did not require an undergraduate degree, and the

counselor acknowledged that she did not know whether
Korner had any experience in any of the recommended
fields. Nonetheless, the Administrative Law Judge
found that the Claimant had undergone a change in
condition for the better and that suitable work was
available. The Appellate Division reversed, finding that
the counselor did not have enough information on which
to base herreport. The superior court then reversed the
Appellate Division.

The employer appealed to the Georgia Court of
Appeals. Inits opinion, the Court reaffirmed its holding
in Dallas v. Flying J, Inc., which held that where the
Appellate Division decides that an administrative law
judge’s decision does not meetthe applicable evidentiary
standards, it may substitute its own alternative findings
for those of the ALJ. However, once the case is
appealed from the Appellate Division, both the superior
court and the Court of Appeals must view the evidence
in a light favorable to the prevailing party. If the evidence
supports the Appellate Division’s findings, those findings
are binding and conclusive. The Court therefore
reversed, holding that the superior court erred in not
affirming the Appellate Division.
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